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PROCEDURAL HISTORY

1. On May 7, 2001, Frank Adam Seigfried was indicted by a Harrison County grand jury on the
charge of sexud battery without consent. After ajury tria in August 2002, Seigfried was convicted on the

charge and sentenced to serve twenty years in prison. His motion for new trid or in the aternative a



judgment notwithstanding the verdict was denied. He gpped s to this Court arguing that the verdict was
agang the overwheming weight of the evidence, that the court erred in denying his requested jury
ingructions, that the court erred in dlowing a video receipt into evidence, and that the cumulative effect of
errors deprived him of afar trid. Having reviewed each issue, we find no merit and affirm.
FACTS

92. Ontheevening of November 10, 2000, fourteen-year-old JM., sixteen-year-oldB.V.,' and B.V.'s
forty-nine year-old friend, Frank Adam Seigfried, got together with plans to do yard work at Seigfried's
home, then have a deepover. The three went to a store, Seigfried bought whiskey, then they went to
Sagfried'shomeand drank theliquor. Later, Seigfried and the boyswent to avideo rental store and rented
threemovies, including two pornographic movieswhich Seigfried selected. Onceback a Seigfried'shome,
the three drank more whiskey and watched the movies. Saigfried talked about "gay stuff” and bragged on
the number of sexuad encounters he had, which made the boys uncomfortable.

113. The boys left Sagfried's home and went to a casino to play video games for afew hours before
returning to Saigfried's home. When the boys returned, Seigfried was in bed, and they went to another
room where the televison was located to deep for the night. J.M. was on thefloor, and B.V. was on the
couch. Later, Segfried entered the room, laid down next to JM. and began stroking him. He unzipped
JM.'s pants and performed an act of fellatio on him. No consent was asked for or given. JM. tetified
that he did not ask Seigfried to stop because, "I fdt very weird, and fdt like | was going to die, because
| had alot of things went through my head." JM. testified that Seigfried next went to B.V., but JM. did

not look to seewhat happened between them because he wasin shock and spent the remainder of the night

aying.

The boys were minors at the time of the incident, and we useinitiads to protect their identities.
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14. The following morning, the three went to acasino for breskfast. Afterwards, theboystold B.V.'s
gster what had happened, then told the police the same day.
DISCUSSION

I. WAS THE VERDICT AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE?

5. Sagfried firgt arguesthat the verdict was againgt the overwhelming weight of the evidence and that
heisentitled to anew trid. Welook to our standard of review:

"In determining whether ajury verdict is againg the overwheming weight of the evidence,

this Court must accept as true the evidence which supports the verdict and will reverse

only when convinced that the circuit court has abused itsdiscretion in failing to grant anew

trid." Only in those cases where the verdict is so contrary to the overwheming weight of

the evidence that to alow it to stland would sanction an unconscionable injustice will this

Court disturbit onappedl . .. . Mattersregarding theweight and credibility to be accorded

the evidence are to be resolved by the jury.
Brady v. Sate, 722 So. 2d 151 (119) (Miss. Ct. App. 1998) (citations omitted).
T6. Seigfried moved for a directed verdict at the close of the State's evidence, arguing that JM.'s
testimony was uncorroborated and contradictory to prior statements he had made, and the State had failed
to prove that the act was done without consent. Thejudge found adirected verdict wasnot in order snce
sufficient evidence was presented to dlow the jury to decide the case. After the verdict was announced,
Segfried filed amotion for anew trid or inthe dternative ajudgment notwithstanding the verdict. Therein,
he raised the same issues brought in his motion for directed verdict and argued the court erred in denying
certain jury ingructions, among other things. After a hearing, the maotion was denied.
17. Segfried's main argument in this issue concerns whether the State proved JM. failed to consent.

Segfried's indictment lists Section 97-3-95(1)(c) as the charging statute. Under part (c) of section (1),

Segfried is guilty of sexud battery if he sexudly penetrates, "[d] child at least fourteen (14) but under



gxteen (16) years of age, if the person is thirty-six (36) or more months older thanthe child .. . . ." Miss.
Code Ann. 8§ 97-3-95 (1)(c) (Rev. 2000). The language of the indictment, however, charges that
Sagfried, "didwilfully, purposdy, unlawfully and fdonioudy commit Sexud Baitery upon JM., without the
consent of the said JM., by engaging in the act of sexud penetration, to wit: by performing fdlatio on the
sadJM..... " Thislanguage isreflective of section (1)(a) of the statute, not (1)(c). Section (1)(a) fals
to mention age but amply states that a person is guilty of sexud battery if he engagesin sexud penetration
with another person without his or her consent. The State proceeded at trial to prosecute Seigfried on
section (1)(a) which includes the consent e ement.

118. Sagfried argues that the State failed to prove that JM. faled to consent and cites the following
factsin support of hisargument: both boys fdt free to come and go from Seigfried's home as evidenced
by their trek to the casino arcade; JM. testified that he did not say no to Seigfried's advances, nor did he
try to stop him; JM. did not act like a fearful or intimidated child, since he openly drank liquor with
Sagfried; and no evidence was presented to show that Seigfried threatened JM. The State rebuts that,
dthough JM. testified that he acquiesced to Seigfried's actions out of fear, such acquiescence is not
consent. Plus, JM.'s testimony was corroborated by the testimony of his friend, B.V., by JM.'s act of
aying after the event and by J.M.'s reporting of the incident to the police the day after it happened;
therefore, the State claims the case was sufficient to submit to the jury.

19. A rape victim's uncorroborated testimony done is sufficient where it is consgtent with the
circumstances. McKnight v. State, 738 So. 2d 312 (110) (Miss. Ct. App. 1999). Althoughwerecognize
that thisisacase of sexud battery and not rape, here, JM.'stestimony was corroborated by B.V., plus
it was not discredited nor contradicted. Whether or not JM. consented was for the jury to determine

based on evidence presented to them. Failure to resst a sexud advance out of perceived fear of bodily



harm has been shown to negate dlegationsthat such inaction congtituted consent. See Hull v. State, 687
So. 2d 708, 723 (Miss. 1996).

910. Thejury wastold how JM. cried after the fact, how he felt intimidated into submission, and how
he was under the influence of dcohol during the episode.  Although JM. falled to show that Saeigfried
threastened him or assaulted him in any way, save the act at issue, the jury was able to view this evidence
and the demeanor of the witnesses in determining whether or not JM.'s actions congtituted consent.
Accordingly, we will not disturb the verdict.

I1. DID THE COURT ERR IN REFUSING AND GRANTING CERTAIN JURY
INSTRUCTIONS?

11. Seigfried argues that the court erred in refusing certain of his requested jury ingtructions and in
granting one of the State's ingtructions which misstated the law.

In determining whether error lies in the granting or refusa of various ingructions, the
indructions actudly given must beread asawhole. When soread, if theingructionsfarly
announce the law of the case and create no injustice, no reversible error will be found . .
.. Themain query iswhether (1) thejury instruction contains acorrect statement of thelaw
and (2) whether the indtruction is warranted by the evidence.

Sanchez v. Sate, 792 So. 2d 286 (116-7) (Miss. Ct. App. 2001).
a. Instruction D-7
12. Segfried fird arguesthat the court erred in refusing his requested ingtruction D-7 which stated:

The Court ingructsthe Jury that consent is adefense to a Sexua Battery charge. Consent
may be manifested by signs, actions, or facts, or by inaction or silence, from which arises
an inference that the consent has been given. It exists where a person by his line of
conduct has shown a disposition to permit another person to do a certain thing without
raising objection thereto.

The State has the burden to prove that [J.M.] did not consent to the Defendant's acts on
November 11, 2000. If the State has failed to prove beyond a reasonable doubt that
[JM.] did not consent to the Defendant's acts of November 11, 2000, then you must
return averdict of not guilty.



13. Sagdfried argued to thetrid court that in refusing to give thisingruction, the judge effectively took
away hisability to defend himself ancethisingruction reflected the mgor theory of hiscase, which wasthat
JM. consented. The State referred the judge to McKnight v. State, 738 So. 2d 312 (Miss. Ct. App.
1999). In McKnight, the judge refused to grant the exact same ingtruction as Seigfried's requested D-7.
We affirmed the refusd and quoted the following rules:

[A]n ingruction which ingtructsthejury on thelaw, according to thefacts, issufficient, and

a duplicate ingtruction in different words, requested by the defendant, is not required.

Also, a court is not required to ingruct the jury over and over on a point of law, even

though some variations are used in different ingructions. If the jury isfairly ingtructed by

other ingtructions, the refusal of amilar ingructionsis not reversible error.
McKnight, 738 So. 2d at (124) (citations omitted). In the present case, the judge commented that the
phrase "without consent” is easly grasped, and the jury could certainly grasp the definition of the phrase.
Also, the judge noted that in light of McKnight, the instruction was not needed.
14. Sagfried makes much of the fact that during ddliberations the jury sent a note to the judge which
read, "inregard to aminor what isconcent [Sic]." Thejudge sent anote back to the jury which responded,
"You have received al of the evidence and have been instructed as to the law. Please resume your
deliberations” After sentencing, theissue of the jury note came up again. The judge noted the following
with regard to ingtruction D-7 and the jury's note:

Widl, that ingtruction has nothing to do with the inquiry from the jury. That ingtruction

smply gave some examples of what could or could not be -- what may or may not be

consent. That ingtruction had nothing to do with aminor. And thisnote strictly states™'In

regard to aminor, what is consent?’

The way the case wasindicted, it wasindicted asif it was asexud battery charge againgt

-- with the victim being an adult. And it'sthe Court's opinion that al that did wasplace a

greater-- or an additiona element that the State had to prove, lack of consent. And s01
don't think that ingtruction was necessary or needed.



15. Sagfried was not indicted for sexud battery against a minor, but on a generd charge; thus, the
jury's confusion was misplaced. Wherever the judge's confusion lay with regard to the State's need to
prove consent or lack thereof, the issue of consent was covered in ingruction S-1 which was given and
read:
The Court ingtructs the Jury that the Defendant, FRANK ADAM SEIGFRIED,
is charged in an indictment with the crime of Sexua Battery.
If you find from the evidence in this case beyond a reasonable doubt that:
1. On or about November 11, 2000, in the Second Judicid District of Harrison
County, Missssppi,
2. The Defendant, FRANK ADAM SEIGFRIED, did willfully, purposdy,
unlawfully and fdonioudy commit Sexua Battery upon JM., without the consent
of thesaid JM.,
3. By engaging inthe act of sexud penetration, towit: by performing fdlatio upon
thesad JM.,
thenyou shdl find the Defendant, FRANK ADAM SEIGFRIED, Guilty of Sexud Battery.
If the State has failed to prove any one or more of these elements beyond a
reasonable doubt, then you shdl find the Defendant Not Guilty of Sexud Battery.
116. Asdated earlier, so long asthe indructions fairly announce the law, duplicate indructions on the
same point are not needed. Ingtruction S-1 noted above reflected the statutory language, and the judge
found that the jury could "easly grasp” the basic meaning of consent; thus, any additiond ingtruction was
not warranted.
17. Thematter of thevictim's tatusasaminor was not an issue, Sncethe State proceeded through the
trial on the premise that he was an adult. Wefind the judge's response to the jury's question to be without
error. Also, wefind no fault in the judgesdenid of ingruction D-7, inlight of McKnight andinlight of the
fact that the issue of consent was addressed in ingtruction S-1, which was given.
b. Instruction D-4
118. Sagfried dso requested Ingtruction D-4 which ingtructed on the lesser-included offense of assault.

Welook to the definition of what congtitutes a lesser-included offense:



Whether applied for the benefit of the State or defense, in order to authorize such

indructionthe more serious offense must include dl the dements of the lesser offense, that

is, it isimpossble to commit the greater offense without & the same time committing the

lesser included offense. Also, there must be some evidence to support the lesser included

offense.
Trigg v. State, 759 So. 2d 448 (18) (Miss. Ct. App. 2000).
119. Seagfried'srequestedingtruction described three possible verdictswhich could bereached including
quilt of sexud battery, guilt of ample assault, or not guilty. Theinstruction then described elements of each
offense. Seigfried argued to the judge that the State failed to prove that J.M. did not consent, and without
such proof he could, at mogt, be guilty of ample assault; thus, the ingtructionwas needed. Inrefusing this
indruction, the court stated that, "inthis case, the only testimony has been one specific act that | don't think
leads to any interpretation other than whether or not the act occurred, or whether it did or did not occur,
and then therefore -- and subsequently, whether or not it was with or without consent.” Thus, the judge
found no evidentiary basis for the instruction on assaullt, asrequired by Trigg.
920.  Further,inTrigg, this Court addressed whether smple assault could be alesser-included offense
of sexud battery:

It seems clear that the more serious offense of sexud battery does not include dl of the

elements of ample assault. In fact, they are quite dissmilar in that one could conduct a

sexual battery againgt a person and not commit smple assault because the element of

"bodily injury” ismissing from the sexud baitery statute. Therefore, smple assault doesnot

seem to qudify as alesser-included ingtruction of sexud bettery.
Id. a (119). No bodily injury was shown here, nor was any other evidence submitted to support the jury's
finding of smple assault rather than sexud battery. Wefind thetrid court did not err in refusng ingtruction

D-4.

[11. DID THE TRIAL COURT ERR IN ADMITTING A RECEIPT FROM A VIDEO
STORE?



121. Segfried complains that the trid court erred in alowing the State to introduce into evidence a
receipt from avideo store where he alegedly rented three videotapes -- the movie, "The Patriot," and two
pornographic movies.
Our standard of review regarding whether thetria court committed error in the admisson
of particular evidence is well settled. The trid judge has considerable discretion in
determining the admissibility of evidence. We will not reverse the trid court's decison
merely because of an erronecusevidentiary ruling. Rather, the appe lant must demondrate
that he was effectively denied a subgtantid right by the evidentiary ruling beforeareversa
isrequired. Theremust be ashowing that thetria judge abused hisdiscretion and that “"the
admission or exclusion of evidence. . . resultsin prgudice and harm or adversdly affects
asubgtantia right of aparty.”
Kidd v. State, 793 So. 2d 675 (127) (Miss. Ct. App. 2001) (citations omitted). Seigfried clams the
receipt which corroborated JM.'s testimony was not properly authenticated and, thus, was inadmissible.
722.  Inhisargument, Seigfried questionsthe manner in whichthereceipt wasobtained. Investigator Earl
Grimes of the Biloxi Police Department went to the video store where Seigfried had alegedly rented
videotapes. He presented a subpoena duces tecum to the store manager and was given a pile of receipts
from Seigfried's account to examine. In the pile, Officer Grimes found a receipt dated November 10,
2000, for "ThePatriot" and for two pornographic videos, which both JM. and B.V . testified were thethree
videos rented by Seigfried.?
723.  On gpped to this Court, Seigfried argues that the receipt was inadmissible without a custodian of

records from the video store testifying asto the authenticity of thereceipt. Thetrid judge ruled the receipt

admissble based on Officer Grimess testimony that he obtained the receipt after presenting a properly

2Officer Grimestestified that the receipt for the three movies was dated November 11, 2000, and
no receipt was found in the pile from November 10, which was the date the boys were with Seigfried.
However, in our review of this receipt, we note the officer's gpparent confusion in that the actua receipt
states at the bottom, "TODAY IS Friday 11/10/2000 6:54 p.m.," but the due date for return of the movies
islisted beside their titles as Saturday, November 11, 2000.
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executed subpoena duces tecum from the justice court. Additiondly, the judge found sufficient indicia of
trustworthiness, citing to Mississppi Rule of Evidence 902 (11)(&)'s concluding sentence which stateswith
regard to sdf-authentication of records of regularly conducted activities, "Such records are not
sdf-authenticating if the sources of information or the method or circumstances of preparation indicate lack
of trustworthiness."

724. Rule 901(a) of the Missssippi Rules of Evidence gtates, "The requirement of authentication or
identificationas acondition precedent to admissbility is satisfied by evidence sufficient to support afinding
that the matter in question iswhat its proponent clams." We note the previoudy stated standard of review
concerning the trid court's condderable discretion in admitting evidence. Having reviewed the
circumstances under which the recel pt was obtained, Officer Grimesstestimony concerning the same, and
the judges ruling as dictated in the record, we find the judge did not abuse his discretion in admitting the
evidence. Thisissueiswithout merit.

IV. DID THE CUMULATIVE EFFECT OF ERRORS DEPRIVE THE APPELLANT
OF A FAIRTRIAL?

125. Sedfried findly argues that the cumulative effect of errors he raises on gpped deprived him of a
far trid. Having found no error with other issues he raises on gpped , we find thisissue to be without merit.
126. THE JUDGMENT OF THE SECOND JUDICIAL DISTRICT OF THE HARRISON
COUNTY CIRCUIT COURT OF CONVICTION OF SEXUAL BATTERY WITHOUT
CONSENT AND SENTENCE OF TWENTY YEARS IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS IS AFFIRMED. COSTS OF THIS
APPEAL ARE ASSESSED TO HARRISON COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
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